
ALL INTERESTED PERSONS WISHING TO COMMENT SHOULD APPEAR AT THE PUBLIC HEARING. 

INDIVIDUALS REQUIRING SPECIAL ACCOMMODATIONS WHEN ATTENDING THIS MEETING AND/OR 

IF THIS INFORMATION IS NEEDED IN AN ALTERNATIVE FORMAT BECAUSE OF A DISABILITY, 

SHOULD CONTACT THE HUMAN RESOURCES DEPARTMENT, LOCATED IN CITY HALL AT 181 S. 

SOUTH STREET, TELEPHONE: (704-866-6786), FAX: (704-836-0022) OR BY EMAIL: 

JUDYS@CITYOFGASTONIA.COM. THE HUMAN RESOURCES DEPARTMENT REQUESTS AT LEAST 72 

HOURS' NOTICE PRIOR TO THE MEETING TO MAKE THE APPROPRIATE ARRANGEMENTS. 

 
 

ZONING 

BOARD OF ADJUSTMENT MEETING 

Gastonia Council Chamber – City Hall – Gastonia, NC 

February 25, 2021 - 9:00 AM 
 

Board of Adjustment meetings will be held remotely due to COVID-19. 

 

In order to help slow the spread of the COVID-19 virus and to comply with the State of 

Emergency, the City of Gastonia will conduct Board of Adjustment meetings remotely until 

further notice.  

 

 

 

Item I Approval of February 10, 2021 Minutes 

 

Item II Public Hearing # PLVAR202000299 – Matthew Fry – 834 Hillcrest Avenue  

The applicant has submitted a variance request to increase height of privacy 

fence in rear yard. 

 

Item III Other Announcements or Business 

 

 
 

 

 

******************************************************************** 

 

 

 

Instructions for persons interested in speaking during the Public Hearings: 

1. If you wish to speak during the meeting you must contact the Planning Department at 704-854-

6652 or planning@cityofgastonia.com and register before noon on Wednesday, February 24, 

2021. If no one is available to answer your call, you will need to leave a voice message.  Provide 

your name, file #, a phone number to call you back. 

2. On the day of the meeting at 9:00AM, follow the instructions given when you registered in order 

to call into the meeting. 

3. View the meeting agenda on the city’s website at https://www.cityofgastonia.com/upcoming-

recent-meetings.html.  

4. On the day of the meeting beginning at 9:00 a.m. (not before), watch the livestream of the 

meeting on the City’s website at https://www.cityofgastonia.com/upcoming-recent-

meetings.html. 

 

If you wish to submit written comments for the public hearing you may at any time from the date of this 

notice until 24 hours after the Public Hearing is held.  To submit, email the Planning Department at 

planning@cityofgastonia.com. 
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CITY OF GASTONIA 

ZONING BOARD OF ADJUSTMENT 

February 10, 2021 Meeting Minutes 

 

 

The special meeting of the Zoning Board of Adjustment was held on Wednesday, February 10, 

2021 at 9:05 a.m. live-streamed with video and audio conferencing using Zoom.   

 

Board Members present: Chairman Lee Taylor Jr., William Marino, Shaun Jones, Sidney Craig, 

and James Nebo 

 

Alternate Board Members present: Octavius Reid 

 

Board Members absent: None 

 

Staff present: Joe Gates, Zoning Administrator; Charles Graham, Assistant City Attorney; and 

Chrystal Howard, Secretary 

 

Chairman Taylor called the Board of Adjustment meeting to order. 

 

Roll Call 

All board members were present and no one received any calls or contacts.  

 

Chairman Taylor declared a quorum. 

 

Item I: Approval of January 28, 2021 Minutes 

In the opening sentence of the meeting minutes it states Thursday, January 2021 and Chairman 

Taylor noted that the day was missing.  Board Member Marino made a motion to approve the 

January 28, 2021 minutes with the amended date and Board Member Nebo seconded the motion.  

The motion was unanimously approved (5-0). 

 

Item II: Consider a petition for rehearing of file # PLVAR202000299 

 PLVAR202000299 – Matthew Fry – 834 Hillcrest Avenue 

 The applicant has submitted a variance request to increase height of privacy fence in rear 

yard. 

 

Chairman Taylor opened the public hearing and recognized Mr. Joe Gates, Zoning Administrator 

for staff presentation.  Mr. Gates thanked the board for being present this morning.  He referred to 

the staff memorandum on agenda page II-1 and recognized Assistant City Attorney, Charles 

Graham.  Attorney Graham stated this meeting was technical and legal in nature; therefore, he was 

presenting the staff presentation.  He commented that this was not a public hearing so statements 

would not be heard from the applicant or the person requesting the rehearing.  He continued that 

in order to grant a rehearing, the Unified Development Ordinance (UDO) requires that the board 

hold an approval vote of 4/5 for a rehearing.  Attorney Graham referred the board to the last 

paragraph of the January 28, 2021 meeting minutes, and noted the technical problem.  He shared 

that the zoom software shutdown, the entire meeting was not broadcast and open for the public to 

view, not all the minutes were recorded resulting in the minutes abruptly ending.  The minutes 

reflect what happened.  Recalling the last meeting, a vote was made and discussion ensued after 

the vote about procedures that had occurred and some of that occurred after the zoom shutdown.  

Recognizing constitutional due process, Attorney Graham stated in a quasi-judicial hearing the 

constitutional obligation is to protect the due process rights of everyone with standing, which 

includes the applicant and applicant’s neighbors.  During this emergency pandemic resulting in 

remote meetings and the original declaration of emergency made by the Governor, all meetings 

had to be suspended as it was unauthorized under statute to have meetings through zoom; 

afterwards, the legislature passed a brand new statute N.C.G.S.166A-19.24 allowing it, including 

quasi-judicial hearings.  Attorney Graham commented to protect due process, the legislature wrote 

into the statute to allow anyone with standing to submit notes, additional information or evidence 

up to a full twenty-four hours after a hearing and vote.  Under the statute, the board must reconsider 

this information; therefore, the reason this board is having their meeting today.  In terms of granting 

a rehearing, Attorney Graham referred to the UDO section listed in the staff memorandum on 

agenda page II-1 as applicable to this meeting, and for consideration in the vote, Attorney Graham 

included a legal recommendation.  Largely due to technical difficulties and not having a complete 

record of the meeting, he recommended the board grant the rehearing.  Attorney Graham gave an 

example of the request being appealed to Superior Court and him having to defend the board’s 

decision without a complete record.  He continued that based on the UDO section referenced in 

the staff memorandum in granting a hearing, the board needs to determine if there was substantial 

change in the evidence or conditions governing the case.  He commented that the statute requires 
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us to allow the neighbors to submit written comment and testimony within twenty-four hours and 

a neighbor submitted within the allotted time.  Written testimony and photos are considered new 

evidence.  In the best interest of the City and the board, Attorney Graham reiterated his 

recommendation to rehear the hearing.  The hearing will be considered de novo, treated as a new 

meeting.  Due to the zoom program abruptly ending and beyond staff’s control, the meeting ended 

unexpectedly after the vote and it was reflected in the minutes.   

 

Chairman Taylor agreed with the recommendation, because the situation was beyond our control.   

 

Board Member Nebo made a motion to rehear this case at the next hearing meeting on February 

25, 2021 and Board Member Marino seconded the motion.  The motion was unanimously approved 

(5-0). 

 

Item III: Other Announcements or Business 

 

Discuss Board Procedures: 

Chairman Taylor recognized Mr. Joe Gates, Zoning Administrator for staff presentation.  Mr. 

Gates displayed the Unified Development Ordinance (UDO) Section 4.5.1 – Establishment and 

Duties.  Attorney Graham thanked the board for their time and recognized their commitment to 

attend these meetings.  With the situation just discussed and the struggle with remote meetings, 

Attorney Graham commented that this was an opportune time to provide some guidance at the 

special meeting.  Attorney Graham began sharing with the board the ordinances and the following; 

how a meeting ought to be conducted, the procedures to follow that will be in line with Roberts 

Rules of Order, and how to make an ideal motion for the lawyer who has to defend the board’s 

decision if the matter goes to Superior Court.  Attorney Graham commented on the increase of 

complaints and appeals being received; therefore, his concern is about having a good record that 

he can defend.  In order to ensure a good record, Attorney Graham stated proper procedures need 

to be followed, especially with zoom meetings.  Attorney Graham began with Section 4.5.1 and 

stated the board is to hear and decide appeals from staff decisions and the Historic District 

Commission, variances, and special exceptions.  He read Section 4.5.1 (B), “The Board of 

Adjustment shall not have power, jurisdiction, or authority to amend any ordinance.”  He stated 

this was the starting point for their decisions and that they are here to uphold the ordinance and 

grant relief in very limited circumstances.  Section 4.5.11 (C) was displayed and Attorney Graham 

read, “The Board shall determine contested facts and make its decision based upon competent, 

material and substantial evidence in the record.”  Attorney Graham gave the following examples; 

don’t base a decision on the number of people that show up in opposition or in favor of a request, 

don’t base a decision on the opinions of witnesses or self.  Attorney Graham commented opinions 

that an ordinance should be written differently need to be addressed to City Council, who is 

authorized to amend ordinances.  He reiterated that the duty of the board is to enforce the ordinance 

and grant the very limited relief that the ordinance allows to grant.  Attorney Graham commented 

that this is the proper way to make a motion and have it in the record.  Regarding appeals, he gave 

the example that the board would be the judges, and the Superior Court would be their judge.  He 

asked the question, “Did you find evidence and what was that evidence to support the decision you 

made?”  He commented on the record being preserved to show what the evidence was and that the 

motion states what was heard in the hearing that supports the decision made.  Section 5.12.1 was 

displayed and Attorney Graham commented that this was the starting point for special exceptions.  

Referring to Section 5.12.1 (B), he provided an example of changing a nonconforming use to 

another nonconforming use.  He commented that this example would be governed by Section 

5.12.1 (B) and read, “Expansion of certain nonconforming structures in accordance with Section 

3.5.5(B);”  Attorney Graham noted the importance of reading Section 3.5.5 beforehand for 

reference as it would explain what can or cannot be done.  He continued that this evidence should 

also be in the minutes showing that this section was followed.  Section 5.12.2 (B) was displayed 

and Attorney Graham explained that in order for a board to grant a change of a nonconforming 

use, the board has to find all three statements to be true using substantial factual evidence.   

 

Attorney Graham gave an example of an ideal motion to approve: 

     “I, (state your name), move that we grant this change because I find; 

1. The proposed use will be more suitable and appropriate for the lot(s) upon which it is 

located than the existing use, because (state evidence that makes this statement true), 

and I further find that  

2. The proposed use will have a less harmful effect on adjacent properties than the existing 

use, because (state evidence that makes this statement true); and I conclude that 
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3. The change in use will be in harmony with the general purpose and intent of this 

Ordinance and will not be injurious to the neighborhood or otherwise be detrimental to 

the public welfare. 

Attorney Graham commented this motion includes everything in the record needed, because it 

shows the ordinance was followed and evidence was used to support the decision. This type of 

motion would probably be sufficient for a judge to dismiss an appeal.  He emphasized that it was 

critical to handle motions in this manner, especially for zoom meetings and for the meeting 

minutes.  He emphasized on reviewing the ordinances before attending the meeting and taking 

notes of evidence during the meeting, especially for the ‘because statement’ to be included in the 

motion.   Referring to Section 5.14.1, Attorney Graham commented that this section explains what 

situations the board is authorized to grant for a variance.  He read portions of this section and gave 

brief explanations; “The variance process is intended to provide limited relief”, and, “it’s not 

intended so that variances can be granted so as to merely remove inconveniences or financial 

burdens …may otherwise impose on property owner”, and “it is intended to provide relief where 

the requirements of this Ordinance create unnecessary hardship” and then he noted this was for 

those hardships that would not be faced by the general public.  Section 5.14.4(D) was displayed 

and Attorney Graham explained that in order for a board to grant a variance, a 4/5 vote was 

required.  He read, “Insofar as practical, a motion to make an affirmative finding on each of the 

findings contained in Section 5.14.5 shall be accompanied by one or more reasons, based on 

evidence heard at the public hearing, supporting such motion.”  Section 5.14.5 was displayed and 

he explained that all four statements have to be true in order to grant a variance.   

 

Attorney Graham gave an example of an ideal motion to approve: 

     “I, (state your name), move that we approve this variance because I find; 

A. Unnecessary hardship would result from the strict application of the Ordinance, because 

(state evidence that makes this statement true); and I further find that  

B. The hardship results from conditions that are peculiar to the property, because the location 

(state evidence that makes this statement true), the size (state evidence that makes this 

statement true), or topography (state evidence that makes this statement true); and I further 

find that 

C. The hardship did not result from actions taken by the applicant or the property owner (as 

demonstrated by (state evidence that makes this statement true), and I conclude that 

D. The requested variance is consistent with the spirit, purpose and intent of the Ordinance.  

Attorney Graham commented that a ‘because statement’ can be added to this last sentence 

(D) to make it better but not required. 

 

Attorney Graham reiterated this motion would include everything needed in the record.  He 

explained the importance to create a procedure to run a public hearing consistently in order to 

make these kinds of motions.  Attorney Graham will forward to staff an outline on how to conduct 

a public hearing for this board. 

 

Board Member Nebo asked if the board would use the same four statements to not grant a variance, 

because not enough evidence was found.  Attorney Graham stated that he was correct and it would 

be in reverse.   

 

Attorney Graham gave an example of an ideal motion to deny: 

     “I, (state your name), move that we deny this variance because I find no; 

A. Unnecessary hardship resulted from the strict application of the Ordinance, because (state 

what the issue was using evidence); and I find that no  

B. Hardship conditions are peculiar to the property, because the location (state what the issue 

was), the size (state what the issue was using evidence), or topography (state what the issue 

was using evidence); and I find that   

C. Hardship did result from actions taken by the applicant or the property owner as 

demonstrated by (state what the issue was using evidence); and I conclude that  

D. The requested variance is not consistent with the spirit, purpose and intent of the 

Ordinance.  

 

Board Member Nebo commented on the hardships being more of opinions and not necessarily 

facts.  Attorney Graham replied that this would be an interpretation of the evidence more than a 

personal opinion and gave a brief example of considering a variance to allow someone to build in 

a side setback variance. 

 

Board Member Jones inquired about discussion taking place in open session and asked if the board 

could discuss in a closed session.  Attorney Graham replied that the board cannot have closed 
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sessions, because these are quasi-judicial hearings.  He commented that the board has the option 

to continue a meeting to the next hearing if it was unable to make a decision and to allow time to 

digest the information received, or request the applicant to come back and provide additional 

information.   

 

There being no further questions, Attorney Graham suggested an outline for conducting a hearing. 

1. The Chair needs to be in control.  No one should speak unless recognized by the chair, 

especially with zoom meetings.  It is the chair’s duty to stop someone from speaking if 

he/she has not been recognized or interrupts. 

2. The Chair begins every hearing by announcing the case. 

3. The Chair recognizes staff for staff’s presentation.  Staff presents their presentation.  The 

Chair will ask the board if they have questions and will recognize members one at a time 

to ask their questions.   

4. The Chair recognizes the applicant.  The applicant presents their evidence.  The Chair will 

ask the board if they have questions and will recognize members one at a time to ask their 

questions. 

5. The Chair recognizes anyone signed up to speak in support of the applicant and allows 

them to speak one at a time.  The Chair will ask the board if they have questions after each 

speaker. 

6. The Chair recognizes anyone signed up to speak in opposition to the applicant and allows 

them to speak one at a time.  The Chair will ask the board if they have questions after each 

speaker. 

 

Attorney Graham recommended to not begin discussing the hearing anytime during the testimony.  

Also, limit comments and do not make comments on what the witnesses are saying.  Do not answer 

questions, as the board does not have to answer questions.  Allow the witnesses to present their 

evidence.  Ask questions and get clarifications with further questions if needed from the witnesses, 

but do not enter into deliberations during this time.   

 

7. The Chair should recognize the applicant to have the opportunity to present anything 

presented against them and allow rebuttal.  The Chair will ask the board if they have 

questions. 

8. The Chair will ask one final time if the board has any final questions of any witness.  

9. Chair should entertain a motion to close the public hearing, have it seconded and voted 

upon.  If the motion passes, the hearing is closed, no more comments are to be received 

from witnesses, and deliberation among board members may begin.  

10. The Chair can then recognize board members one at a time to make comments on their 

intended vote and why.   

11. At any time after closing the public meeting a board member may make a motion.  If 

seconded more discussion can be held on the particular motion or the Chair can call for a 

vote.  If discussions are ongoing, any board member can also call the question and ask for 

a vote.  The Chair should call for a vote at that point. 

 

Attorney Graham commented that if the board forgets to vote to close the public hearing and a 

board member makes a motion to approve or deny, that will automatically close a public hearing.  

He requested that the board makes their motion as he has outlined.  Attorney Graham encouraged 

them to listen and take notes, avoid jumping from topic to topic, let all the evidence come in asking 

questions as needed, then add to the notes.  Don’t enter into discussion with each other until all 

evidence has been heard and ready, and consider all evidence together.  If more evidence is 

necessary, the board may make a motion to continue the hearing requesting the applicant present 

more information at the next meeting. 

 

Chairman Taylor commented that after a vote is made to close the public hearing, the board is 

visible for everyone to see, deliberation is in public, and the applicant and witnesses cannot talk 

during this time.  Attorney Graham replied that he was correct.  Chairman Taylor clarified that the 

board is still on record and visible during discussion.  Attorney Graham briefly explained his 

obligation if a case was appealed to Superior Court, how a public record is used, and how a motion 

is justified.   He commented that his current recommendation for a rehearing was because we did 

not have a complete record.  Chairman Taylor requested an outline for conducting a meeting and 

a transcript of what has been heard be emailed to the board.   He commented on his chair sheet he 

receives and requested a one page reference sheet on a motion to be included in their packets.  

Brief discussion ensued with staff on the request.  Chairman Taylor shared different types of cases 

and expressed the importance of the board needing to interpret and follow the ordinance 

regulations, no matter a person’s thought or whether neighbors are for or opposed.  Chairman 
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Taylor noted his responsibilities and the need to follow the Roberts Rules of Order.  He asked staff 

for help in bringing matters to his attention if he misses something.  Chairman Taylor shared his 

appreciation for everyone’s time, consideration, and interpretation of the facts and ordinance.   

 

Discussion ensued on the visibility of everyone and asked if the zoom participants can see the 

same views that are being live streamed in the future.  Mr. Gates stated he will discuss with Tech 

Services to see what is available and will update the board.  Chairman Taylor stated that they need 

to see staff for the purpose of a public meeting.  Attorney Graham replied that he agreed.  Further 

discussion ensued on what was currently being seen live-stream as opposed to zoom.  Along with 

the live-stream view, Attorney Graham reiterated that staff will work with Tech Services to try 

and include those speaking at the podium to be seen on zoom too.  Chairman Taylor commented 

that the monitor in the Council Chambers was too far away to see anyone at the podium, as well 

as, board members sitting in the chambers.  Staff reiterated that they will try and work with Tech 

Services on the problem.   

 

Board Member Craig thanked Attorney Graham and staff for the information they provide in the 

board’s packets, as well as, thanked Chairman Taylor for his service.  Chairman Taylor thanked 

everyone involved to make this process work right.   

 

Chairman Taylor reminded the board members to wait for witnesses to finish their presentation to 

avoid interrupting their flow of conversation before asking questions.  

 

There being no other announcements or business, Chairman Taylor entertained a motion to adjourn 

the meeting.  Board Member Marino made a motion to dismiss the meeting and Board Member 

Nebo seconded the motion.  The motion was unanimously passed 5-0.   

 

 

Respectfully Submitted: 

 

_______________________  __________________________ 

Chrystal Howard, Secretary  Chairman Lee Taylor Jr. 

 

Zoning Board of Adjustment  Zoning Board of Adjustment 

City of Gastonia, NC  City of Gastonia, NC 
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MEMORANDUM 
 

Date:  February 16, 2021 

To:  Board of Adjustment 

From:  Joe Gates, Zoning Administrator  

Re:  Board of Adjustment File PLVAR202000299: 834 Hillcrest Avenue – Variance request to increase height 

of privacy fence in rear yard. 

 

 

1. INTRODUCTION                                                                                                                                     

 

APPLICANT  

 

 Owner: Matthew C. and Analee Fry 

 Applicant: Matthew Fry 

 Location: 834 Hillcrest Avenue, Parcel 111531 

 Land Area: 0.41 acres  

 Zoning District: RS-12, Single-family Residential District, minimum 12,000 sq. ft. lots 

 

The subject site located at 834 Hillcrest Avenue is an existing residential location. The last use on record at this location 

was single-family dwelling.  

 

 

 

2. DESCRIPTION OF REQUEST 

 

The applicant, Matthew Fry, proposes the following variance request for 834 Hillcrest Ave to increase the maximum 

allowable height of his privacy fence in the rear yard to 9 feet. The current maximum height for fences in residentially zoned 

districts is 8 feet. 

 

Also, staff received a submission of written comments on the above referenced hearing on Friday, January 28th, 2021, in 

compliance with N.C.G.S. 166A-19.24. Those written comments included a request for rehearing as allowed by section 

4.5.12 of the City’s Unified Development Ordinance (“UDO”).  UDO section 4.5.12 authorizes the Board to grant a 

rehearing if the Board determines by a 4/5 vote that the facts, evidence or conditions in the case submitted with the request 

for rehearing warrants that rehearing.  The written comments include some new evidence regarding the level of screening 

the fence provides from the perspective of the neighbor’s yard along with new evidence regarding the 9-foot section of the 

fence being limited to only a portion of the applicant’s back yard fencing. 

 

In addition to the information and request for rehearing received by email on Friday, January 28th, 2021, staff was made 

aware of a technical error that occurred during the broadcast of the meeting causing the last portion of the meeting to be cut 

off from the broadcast not allowing the public to see or hear a portion of the meeting.  That technical error also prevented 

the complete recording of minutes for the meeting.  On February 25, 2021 a special meeting was held and during the 

meeting, the Board of Adjustment unanimously approved (5-0) the petition for rehearing file PLZV202000299.   

 

 

 

3. ANALYSIS  

 

Below is a summary of the relevant standards, along with an explanation of how the proposal seeks to modify those 

standards: 

 

 

SECTION 9.4.1 - RESIDENTIAL DISTRICTS 

 

A.  No fence or wall located in any front yard setback shall be built to a height greater than four (4) feet above grade except 

as provided in subsection C. Notwithstanding this provision, when the zoning administrator finds that there exists an 

unusual or extraordinary circumstance where an overwhelming public interest is served by allowing additional height 

to protect a residential use from the potential negative impacts of non-residential uses, he may permit a height of up to 

ten (10) feet above grade for such fences.  
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B.  No fence or wall located in the side or rear yard shall be greater in height than eight (8) feet above grade height in the 

rear yard except as provided subsection C. Notwithstanding this provision, when the zoning administrator finds that 

there exists an unusual or extraordinary circumstance where an overwhelming public interest is served by allowing 

additional height to protect a residential use from the potential negative impacts of non-residential uses, he may permit 

a height of up to twelve (12) feet above grade for such fences.  

C.  Any fence or wall serving as a retaining wall shall be solid cement, masonry or wood and be constructed to the standards 

of the City of Gastonia.  

D.  Any fence or wall constructed within a sight distance triangle must conform to the regulations contained in Section 

9.7.  

E.  No fence or wall shall be constructed within a general drainage or utility easement which will block or materially 

impede the flow of stormwater runoff.  

F.  Electric fences, except for livestock protection fences, shall be prohibited. Invisible pet fences are not considered 

"electric."  

G.  A finished side of all walls or fences shall face the common property line boundary.  

(Ord. No. 12-608, § 4, 4-17-12; Ord. No. 12-617, § 3, 8-21-12)  

 

 

3. CLOSING STATEMENT 

 

Matthew Fry, filed a variance request under Section 4.5 of the UDO. This section grants the Board of Adjustment the right 

to hear and decide appeals from any order, decision, determination, or interpretation made by the Planning Director or his 

designee pursuant to or regarding these regulations.  

 

In this case, Matthew Fry, is requesting a 1-foot increase to the maximum allowable fence height of 8 feet for fences 

located in the rear yard.  

 

 Fences & Wall Permitted, Residential Districts - Section 9.4.1 (B) 
 

 

The applicant and staff are in agreement that the direction of the “finished side” of the fence, called out in the notice of 

violation and civil citation, is in violation and needs to be addressed. The applicant and staff thought it best to delay any 

work on the fence until decision could be made by the board of adjustment in regards to the height. 

 

 

Section 5.14.1 Purpose (Variance)  

 

Per section 5.14.1 Purpose (Variances) “…this process is not intended to merely remove inconveniences or financial 

burdens” and that “Hardships resulting from personal circumstances, as well as, hardships resulting from conditions that 

are common to the neighborhood or the general public, may not be the basis for granting a variance. 

 

Per section 5.14.1 Purpose (Variances), the variance process is intended to “…provide relief where the requirements of this 

Ordinance create unnecessary hardship because of some unique physical attribute of the property itself or some other factor 

unique to the property for which the variance is being requested.”  

 

 

 
 

 

 

When making your motions, please remember to consider the following: 
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5.14.4 ACTION BY THE BOARD OF ADJUSTMENT 

 

A. In considering an application for a variance, the Board of Adjustment shall review the application, the approval 

criteria set forth in Section 5.14.5 and all testimony and evidence received at the public hearing. The Board shall give 

due consideration to the following: 

 

1. The citing of other nonconforming or conforming uses of land or structures in the 

same or other districts, shall not be considered grounds for the granting of a variance. 

 

2. The request for a variance for a particular use expressly, or by inference, prohibited in 

the district involved, shall not be granted. 

 

A. After conclusion of the public hearing, the Board of Adjustment shall have the following options: 

 

1. Approve the application for a variance as requested; OR 

 

2.   Approve the application for a variance with fair and reasonable conditions attached that the Board of   

Adjustment feels are necessary to satisfy one or more of the findings contained in Section 5.14.5; OR 

 

3.  Deny the variance application. 

 

C. Unless otherwise authorized by the Board of Adjustment and included in its decision to grant a variance, any order 

of the Board of Adjustment in granting a variance shall expire, if a building permit, or certificate of occupancy (for a 

use for which a building permit is not required), has not been obtained within twelve (12) months from the date of the 

Board of Adjustment's decision. 

 

D. A variance cannot be granted unless each finding set forth in Section 5.14.5 is found in the affirmative by a four-

fifths (4/5) majority of the Board. Insofar as practical, a motion to make an affirmative finding on each of the findings 

contained in Section 5.14.5 shall be accompanied by one or more reasons, based on evidence heard at the public 

hearing, supporting such motion. 

 

E. No variance shall be granted if the conditions or circumstances affecting the applicant's property are of so general 

or recurrent a nature so as to make reasonably practicable the formulation of a general regulation in the UDO for such 

condition or standard. 

 

F. If a variance is granted, it shall represent the least deviation from the regulations of this Ordinance that will afford 

relief. 
 

5.14.5- VARIANCE APPROVAL CRITERIA 

 

The Board of Adjustment may grant a variance only having first held a public hearing on the matter and having 

found that each of the following findings exist: 

 

A. Unnecessary hardship would result from the strict application of the Ordinance. It shall not be necessary to 

demonstrate that, in the absence of the variance, no reasonable use could be made of the property; 

 

B. The hardship results from conditions that are peculiar to the property, such as location, size, or topography. 

Hardships resulting from personal circumstances, as well as, hardships resulting from conditions that are common to 

the neighborhood or the general public, may not be the basis for granting a variance; 

 

C. The hardship did not result from actions taken by the applicant or the property owner. The act of purchasing 

property with knowledge that circumstances exist that may justify the granting of a variance shall not be regarded as 

a self-created hardship; 

 

D. The requested variance is consistent with the spirit, purpose and intent of the Ordinance, such that public safety is 

secured, and substantial justice is achieved; 

 

E. Additional findings of fact for properties located in the FH district are found in Section 7.6.1. 
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City of Gastonia
Zoning
150 S York Street
Gastonia, NC 28052

ZONING CIVIL CITATION

Property Owner FRY MATTHEW C, FRY ANALEE
834 HILLCREST AVE
GASTONIA, NC  28052-5316

November 10, 2020

Subject: Case #CEFEN20200070 - 834 HILLCREST AVE, GASTONIA, NC 28052

The violator on July 09, 2020, and upon re-inspection on October 20, 2020, violated the City of Gastonia 
Unified Development Ordinance and is hereby assessed a Civil Penalty in the amount of $100.00 for this 
location. Please be aware that additional civil penalties will be issued at a rate of $100 for each day 
that the violation remains on the property.

Ordinance Section and Comments

9.4.1  - Fences or Walls in Residential Districts
No fence or wall located in any front yard setback shall be built to a height greater than four (4) feet 
above grade except as provided in subsection C. Notwithstanding this provision, when the zoning 
administrator finds that there exists an unusual or extraordinary circumstance where an overwhelming 
public interest is served by allowing additional height to protect a residential use from the potential 
negative impacts of non-residential uses, he may permit a height of up to ten (10) feet above grade for 
such fences; No fence or wall located in the side or rear yard shall be greater in height than eight (8) feet
above grade height in the rear yard except as provided subsection C. Notwithstanding this provision, 
when the zoning administrator finds that there exists an unusual or extraordinary circumstance where 
an overwhelming public interest is served by allowing additional height to protect a residential use from 
the potential negative impacts of non-residential uses, he may permit a height of up to twelve (12) feet 
above grade for such fences; Any fence or wall serving as a retaining wall shall be solid cement, masonry
or wood and be constructed to the standards of the City of Gastonia; Any fence or wall constructed 
within a sight distance triangle must conform to the regulations contained in Section 9.7; No fence or 
wall shall be constructed within a general drainage or utility easement which will block or materially 
impede the flow of stormwater runoff; Electric fences, except for livestock protection fences, shall be 
prohibited. Invisible pet fences are not considered "electric;" A finished side of all walls or fences shall 
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face the common property line boundary. Fence in rear appears to be taller than the 8  max height 
allowed by ordinance. Also, a finished side of the fence should face neighboring properties.

Under the provisions of Section 14.5, these violation(s) must be corrected immediately and this civil 
penalty must be paid. A copy of this Citation and your payment must be paid to the City of Gastonia, 
Planning Department, via regular mail at P.O. Box 1748, Gastonia, N.C. 28053. Payment can also be 
made in person at the City of Gastonia Collections Division located at 150 S. York St., Gastonia, NC 28052
or online at cityofgastonia.com. If the violator fails to pay the penalty by the twenty-first (21st) day past 
the date of original notification, the City may seek to recover the penalty together with all costs by filing 
a civil action in the General Court of Justice in the nature of a suit to collect a debt. The collection of a 
penalty pursuant hereto shall not foreclose further proceedings for penalties coming due subsequent to 
the date of the filing of a prior proceeding. The provisions of this section may also be enforced through 
any other appropriate remedies as prescribed in Section 14.4. Section 14.5C provides a right of appeal 
for any determination of the zoning Administrator. Appeals must be filed with the Zoning Office within
fifteen (15) days from the date of this citation. Appeals must be accompanied by a Board of Adjustment 
application and a $100.00 filing fee. Board of Adjustment applications are available at the Zoning Office.

Officer Jason Putnam Phone (704) 866-6741
Zoning Officer Email jasonp@cityofgastonia.com
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www.chatham-kent.ca 

City of Gastonia 
Zoning 
150 S York Street 
Gastonia, NC  28052 
 

 

NOTICE OF VIOLATION 

Subject: Case #CEFEN20200070 - 834 HILLCREST AVE, GASTONIA, NC 28052 

Dear Property Owner, 

This notice is to inform you that the property listed above is in violation of the Unified Development 
Ordinance. The noted violation(s) are as follows:  

Ordinance Section and Comments 

9.4.1  -  Fences or Walls in Residential Districts                  
No fence or wall located in any front yard setback shall be built to a height greater than four (4) feet 
above grade except as provided in subsection C. Notwithstanding this provision, when the zoning 
administrator finds that there exists an unusual or extraordinary circumstance where an overwhelming 
public interest is served by allowing additional height to protect a residential use from the potential 
negative impacts of non-residential uses, he may permit a height of up to ten (10) feet above grade for 
such fences; No fence or wall located in the side or rear yard shall be greater in height than eight (8) feet 
above grade height in the rear yard except as provided subsection C. Notwithstanding this provision, 
when the zoning administrator finds that there exists an unusual or extraordinary circumstance where 
an overwhelming public interest is served by allowing additional height to protect a residential use from 
the potential negative impacts of non-residential uses, he may permit a height of up to twelve (12) feet 
above grade for such fences; Any fence or wall serving as a retaining wall shall be solid cement, masonry 
or wood and be constructed to the standards of the City of Gastonia; Any fence or wall constructed 
within a sight distance triangle must conform to the regulations contained in Section 9.7; No fence or 
wall shall be constructed within a general drainage or utility easement which will block or materially 
impede the flow of stormwater runoff; Electric fences, except for livestock protection fences, shall be 
prohibited. Invisible pet fences are not considered "electric;" A finished side of all walls or fences shall 
face the common property line boundary.     
allowed by ordinance. Also, a finished side of the fence should face neighboring properties.   
 

 
Property Owner  FRY MATTHEW C, FRY ANALEE 

834 HILLCREST AVE 
GASTONIA, NC  28052-5316 
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An inspector will inspect your property within 15 days of receipt of this letter to verify 
compliance. A misdemeanor citation may be issued for failure to comply. Failure to correct the 

lopment 
Ordinance as directed under Sections 14.6 & 14.6.1. This will subject you to civil penalties 
and/or legal action through the court system to have the violation corrected. Please be aware 
that civil penalties will be issued at a rate of $100 for each day that the violation remains on the 
property. 

Section 5.13.1 provides you the right to appeal a decision by a zoning official. Appeals must be 
filed within 15 days of receipt of this letter. An appeal application should be filed with the office 
of the Zoning Administrator along with a $100 filing fee.   

If you have any questions please contact me at (704) 866-6741. 

Thank you for your cooperation in this matter. 

Sincerely, 

 
Jason Putnam 
(704) 866-6741 
jasonp@cityofgastonia.com 
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View from Matthew and Analee Fry’s property                                                       View from Randy and Angela McCaskill’s property 
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BOARD OF ADJUSTMENT

Hearing # PLVAR202000299
February 25, 2021

Applicant: Matthew Fry

Owner: Matthew C & Analee Fry

Request: Variance to increase
                height of privacy fence
                in rear yard

Ward: 5
 
Tract Size: approx. 0.41 ac

Tax ID #: 111531

Address: 834 Hillcrest Ave.

NOTICE OF PUBLIC HEARING The Gastonia Board of Adjustment will hold a remote public hearing at 9:00am during the State of Emergency
declared by the Governor of North Carolina and officials from Gaston County.  Because of the risks to the public that would arise from continued
in-person meetings,  the City is instructing individuals who desire to speak during public hearings to contact the Planning
Department at 704-854-6652 and register by noon the day before the meeting and follow the instructions for remote access.

Legend
Roads
Parcels

Subject Property
Adjacent Property

1 : 1,200
1 inch represents 100 feet
Plot Date: 2/10/2021
0 50 10025

Feet

UDO Zoning
RS-12  Residential 12000 sqft lots
RS-8  Residential 8000 sqft lots

1.  LEDFORD JEFFERSON G &
     LEDFORD ALISA A
2.  OCHS MELANIE DAWN & 
     SKINNER ROY DREW
3.  MCCASKILL RANDY D
4.  KALSTON DAVID
5.  KRIMMINGER ROBERT KEVIN &
     BLACKLEDGE ROSE MARIE
6.  HOLLOWAY SAMUEL JAMES RAYBURN
     & HOLLOWAY FRANCES LOUINE CLEGG

Planning Department
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Tree Removed
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Fence installed
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Dimensions of Fence
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REQUEST FOR RE-HEARING RECEIVED 

 

From: amrivers11@aol.com <amrivers11@aol.com>  
Sent: Friday, January 29, 2021 8:48 AM 
To: Gates, Joe <joeg@cityofgastonia.com> 
Cc: randyjocoolmc@att.net; amrivers11@aol.com 
Subject: Fwd: McCaskill Request for Re-Hearing 

Good Afternoon Joe, 

I hope this email finds you well.  First, I would like to thank you for taking the time to not only speak with 
me this morning, but also for following up with me and including the City Attorney to ensure I was aware 
of our options to resolve this issue. 

As I stated earlier, my husband and I did log onto the meeting earlier in the day, but we were not able 
raise a hand and voice our concerns regarding the fencing issues as they relate to the property on 
Hillcrest.  We did receive the notice of -

  During our telephone conversation, I explained that we have been 
dealing with an unfortunate family tragedy.  I have a Cleveland, Ohio telephone number, because that is 
where I was born, raised and where my family resides.  Therefore, below is a News Link to one of our 
Cleveland News Channels, that details the tragedy what we have been dealing with as a family and 
personally for the past week and a half, as we prepare to lay our loved one to rest on Saturday, January 
30th.  -

 

 Cleveland News Link 

The overall purpose of this email is to formally request a Re-Hearing on the issues that were heard 
today for the following reasons indicated below.   

Undue Hardship of Future Variance Request-  

 If the current Variance Request is granted, it will force us to seek a Variance Request in the 
future when we are ready to install our own privacy fence, in order to match the fence height 
of our backyard neighbors.   Otherwise, the neighboring fence will overshadow our future city 
approved 8 foot fence.  Without, a Variance Request being granted by the City, our fence will 
be in violation, and we will be subject to similar proceedings as these. 

Undue Financial Hardship-   

 If the height variance for the fence at hand is granted, it will also cause us a financial 
hardship in the future.  We too, intend to install a privacy fence on our property including the 
backyard.  If the 1 foot Variance Request is granted, it will force us to purchase additional 
building materials and pay high labor rates in order to match the height of the fence under 
this discussion. Additionally, without a Variance Request being granted by the City, our fence 
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will be in violation, and we are subject to being fined if the Variance Request is not 
approved.    

 

 The appearance of the fence causes additional undue hardship to us, because it varies in 
height, and has the potential to A) De-value our property and/or B) Ward off potential 
buyers.  Should we decide to place our property on the market in the future, any potential 
buyer may not be willing to deal with the eye-soar created by the fence, if they can not cover 
it, in its entirety.  Covering this fence in its entirety will require an "approved" Variance 
Request, which is no guarantee. 

 Aesthestic Challenges-  

 The neighboring fence varies in height across our backyard.  The left and right sides are 6 
feet in height, while the center section is 9 ½ inches in height, including the 
posts.  Additionally, the fence is currently installed backwards, since the unfinished side faces 

  This fence creates an eye sore as it 
stands, because it is clearly varies in height, and is installed incorrectly.  The fence needs to 
be a consistent height across our backyard and the finished sides needs to face our yard as 
well, per City Ordinance.  (Please see attached image I). 

 Non-existing Topography Challenges-   

 Our single story home sits on Home Trail Street.  Due to the natural lay of the land, our 
backyard sits above the backyard of the property on Hillcrest where the fence is installed.  A 
maximum 8 foot fence, as mandated by the City of Gastonia Ordinance, more than 
adequately shields the neighbors backyard.  (See attached images 3 and 4 taken from within 
our home).  There are 
difference in sections across our backyard.  There are no extraordinary circumstances or 
hardships on the neighboring property to justify a height variance, as required by Section 
9.4.1 of the City of Gastonia Ordinance. This is evident by the 6 foot sections of the 
fence.  There is absolutely no justifiable reason for any section of this fence to exceed 8 feet. 

 Failure to complete Due Diligence-   

 At the time the neighbors installed the fence, they failed to perform their due diligence about 
fence requirements.  
aware of the 8 foot height maximum and the proper way to install the fence.  As homeowners, 
within City Limits, we are mandated to comply to with all City Ordinances.   

Dangers of setting a Precedence- 

 The merits of this case do not warrant a Variance Request being granted.  IF such a request 
is granted, the Board of Adjusters is setting is danger Precedence for the Hillcrest 
Neighborhood residents and residents of neighboring communities.  IF such a request is 
granted, the Board of Adjusters should be prepared to grant anyone requesting a Variance 
above 8 ft, whether it is justified or not.  The point of City Council and the City Planning 
passing the current ordinance was to set a standard.  Granting of this Variance would make 
Section 9.4.1 of the City Ordinance completely moot.   

Overall, the fence on the neighboring property, causes and creates undue hardships for us.  We should 
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themselves on the fencing requirements for residents of the City of Gastonia.  The City Ordinance does 
not state that a Variance should be granted because a resident failed to complete their due diligence 
making them aware of fence installation requirements.  Nor does the City Ordinance state that a Variance 

not know that fence 
requirements.  HOWEVER, Section 9.4.1 of the City Ordinance does states that a Variance can granted 
when extraordinary circumstances or a hardship exits.  The property owners on Hillcrest have not 
displayed or proven any hardships or extraordinary circumstances to justify the Board of Adjustments 
deviating from City Ordinance.  There is nothing extraordinary about this case, other than the 

homeowners aware of the maximum height requirement. This particular Ordinance is not unusual in, any 
way form or manner.   

With regards to any hardships, we as the neighboring property will bare all the hardships of a Variance 
Request being granted.  Our hardships will include financial hardship, and the hardship of enduring a 
public hearing to have our privacy fence subjected to a Variance Request, such as this.  The Board of 
Adjustment may also be hindered with hardship of hearing multiple cases for a Variance Request by 
setting a precedence if they grant this request.  A Variance Request in this case has been sought as a 
remedy to "fix" a fence that was installed incorrectly and in violation of City Ordinance, per City Ordinance 
that is NOT the purpose of a Variance Request. 

Sincerely, 

Randy & Angela McCaskill 
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